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Table 3: Mergers and takeovers in industry by nationality of parties (from same EC
country, different EC countries or an EC and a non-EC country; per cent in

brackets)
Year National EC International Total
1982/83 59 (50.5) 38 (325) 20 (17.0) 17
1883/84 101 (652) 23 (18.7) 25 (16.1) 155
1884/85 146 (70.2) 44 (212) 18 (87) 208
1885/88 145 (63.7) 52 (23.0) 30 (13.3) 227
1986/87 211 (69.6} 75 (24.8) 17 (5.6) 303
1987/88 214 (55.8) 111 (30.0) 58 (14.1) 383
1888/89 233 (47.4) 197 (40.0) 62 (12.6) 492

Source: See Table 1

Inthe latest two year period in particular, large EC companies appear to have switched
the thrust of their takeover activity sharply towards the internal EC market: whereas in
1985-87 there were nearly three times as many purely national mergers as there were
EC mergers, by 1988-89 there were only 20 per cent more national mergers than EC
mergers. Purely national mergers accounted for less than half the total of all mergers
in the latest period, compared with 70 per cent in 1983-84.

The merger activity has been spread widely across the entire range of EC industry
(Table 4); the largest number took place in the chemical industry, followed by food,

paper, mechanical engineering and machine tools. These sectors accounted for 71

per cent of all takeovers. But more significant is the proportion of large firms in the.
sector that were involved; this is known for the chemical sector, where virtually all the
25 largest EC firms were active, and three firms were involved in more than three large
takeovers each. In the food sector, half of the 25 largest food and drink firms took part
- in most cases acquiring other relatively large companies. The EC 19th Competition
report commented that “the aim of the large chemicals undertaking was to strengthen
their position in the Community market’. On food, it commented that "the structure of
 competition in the food industry appears to have deteriorated” (Table 5):

"Everything points to the fact that this industry is engaged in intensive preparations
for the completion of the internal market and for competition from multinational
undertakings, chiefly inthe USA. As these acquisitions mainly involved large firms,
there is undeniably some concentration taking placs, in view of the very modest
growth in the market overall. Since barriers to trade persist, the degree of
concentration in this industry is generally higher nationally than at Community
level. In most member states, there is a decline in the number but an increase in
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the size of firms. That is why a close watch should be kept on restructuring which,
whilst certainly necessary for the completion of the internal market and to cope
with strong competition from third countries, can nevertheless lead to restrictions
on competition”. (19th report, page 219).

Table 4: National, community and intemnational mergers in the community

Natlonal EC Intemational Total
Sector* 1986/ | 1987/ | 1988/ | 19686/ | 1987/ | 1988/ | 1988/ | 1987/ | 1988/ | 1886/ | 1887/ | 1988/
1987 | 1988 | 1989 | 1987 | 1988 | 1989 | 1987 | 1988 | 1889 | 1987 | 1888 | 1989
1. Food 39 25 35 1 18 7 2 8 14 52 1 76
2. Chem.| 38 32 7 7 38 56 8 15 14 71 85 107
3.  Elec. a3 25 23 8 4 18 2 7 8 41 38 439
4, Mech. | 21 24 31 8 5 17 2 9 7 3 338 -
S,  Comp. 2 2 3 .- 1 - - - 1 2 3 4
6. Meta. 15 28 18 4 ] 13 - 3 6 19 40 35
7. Trans. | 15 3 7 8 9 8 - 3 1 21 15 14
8. Pep. 17 24 a2 7 6 26 4 -3 25 334 61
9. Extra 8 9 " 1 2 s - 1 3 ] 12 19
10, Text. 4 1 1 2 2 7 - 1 2 8 14 20
11.. Cons. 13 21 20 3 12 19 3 - - 19 33 39
12, Other. 8 10 7 - s 3 1 7 | 3 7 2 13
TOTAL 145 214 233 75 m 197 17 56 62 303 383 492
* Key:

Food: Food and Drink

Chem: Chemicals, fibres, glass, ceramic wares, rubber

Elec: Electrical and electronic engineering, office machinery

Mech: Mechanical and instrument englneering, machine tools

Comp: Computers and data-processing equipment

Meta: Production and preliminary processing of metals, metal goods

Trans: Vehicles and p quip

Pap: Wood, furniture and paper

Extra: Extractive industries

Text: Textiles, clothing, leather and footwear

Cons: Construction

Other: Other manufacturing industry

Source: See Table 1
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Table 5: Breakdown of national, community and international acquisitions of majority
holdings by sector and combined turnover of firms involved > 1000, > 10
000 millions ecus - 1988-89

Sector! National® Community3 Intemational? Total
Sector* >1 >10 >1 >10 >1 >10 >1 >10
1. Food 30 - 21 7 12 7 14
2. Chem. 31 8 45 20 14 7 90 35
3. Elec. 17 3 15 9 9 7 41 19
4. Mech. P 3 12 2 7 - 39 5
5. Comp. 3 - - - 1 1 4 1
6. Meta. 10 - 10 2 6 - 26 2
7. Trans. 7 4 5 3 1 1 13 8
8. Pap. 20 - 19 2 3 - 42 2
9. Extra. 10 5 4 3 4 1 18 9
10. Text. 5 2 4 - 2 - 1" 2
11. Cons. 5 1 " 3 - - 16 4
12, Other. 5 3 2 2 3 10 3
TOTAL 163 29 148 53 62 24 373 106

* Key See Table 4, note 1

Mergers of firms from the same Member State.

Mergers of firms from different Member States.

Mergers of firms from Member States and third countries with effects on the Community Market.

WM =

More generally, the Commission commented that:

“The overall increase in mergers, acquisitions and joint ventures and the rise in

the number of minority acquisitions and cross-frontier operations involving major

industrial firms all indicate that the degree of concentration will generally continue

to strengthen. While this can improve the competitiveness of Community firms in-
both Community and national markets, it must not lead to restrictions on

competition within the Community. The regulation on merger control adopted by

the Council therefore constitutes an essential means of preventing the damage

that such mergers could inflict on competition”. (page 226).

Mergers also increased rapidly in the services sector as shown in Table 6.

Table 6: Mergers and acquisitions in distribution, banking and insurance

Distribution Banking Insurance Total
1984/85 34 18 15 67
1985/86 33 25 12 70
1986/87 49 35 28 112
1987/88 57 78 40 175
1888/89 58 83 3 174
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Motives

There has been a remarkable change in the motives given for mergers, as shown in
public statements about the transactions monitored by the Commission. The dominant
motive in 1985-86 was given as ‘restructuring and rationalization", whereas by 1988-89
by far the most important motive was "strengthening of market position" followed by
“gxpansion” while restructuring had sunk to insignificance. Though partly no doubt
merely a change of fashion and language, this change was also an understandable
response to swings of the business cycle. In 1985, industry was still coming out of the
recession of the early 1980s - in many countries the worst since the 1930s - and was
stili in the midst of a sharp adjustment to the far-reaching changes in relative prices
created by the oil shock of 1979-80 and the sudden growth in competition from newly
industrial countries (NICs) as well as Japan. Rationalization, i.e. reduction of excess
capacity in many fields, was therefore still a dominant motive; companies were taking
an essentially defensive posture (this was the era of "Euro-sclerosis”). In the late 1980s,
by contrast, industry was riding the crest of what was by then the longest peacetime
expansion of the world economy since World War Il, and the confident European mood
was further boosted by the plans for 1992. The stated motives for mergers had
accordingly become more aggressive and expansionary (Table 7).

Table 7: Main motives for mergers (% of total)

Motives 1985-86 1988-89
Rationallsation, restructuring 350 - 28
BExpansion JB.1 233
Complaementarity 144 78
Strengthening of market position 13 315
Diversification 1286 53
R&D 25 -
Other 83 29.1
TOTAL 1000 1000

Source: Table 1

The low rating accorded to “diversification” as a motive in both periods suggests that
many large companies throughout the EC have been impelled by competitive forces
to specialize on a narrower range of products and services - and this change of strategy
towards a sharper focus on a company’s “core activities" may well be an important
force behind the wave of acquisitions, though one not fully captured by these data.
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Causes and Characteristics of Europe’s Merger Wave

Corporate executives and other participants in the European merger boom of the 1980s
agree on its main causes. These include the following:

*  heightened national and international competition leading to a fundamental
restructuring of many industries

*  the prospect of the removal of internal barriers to European trade in the early
1990s

*  the revolution in communications allowing many goods and services which had
previously served local markets to be traded internationally

*  rapid changes in consumer tastes forcing producers to get closer to their
customers

*  capital market conditions allowing a huge increase in corporate borrowing

a new determination by some governments to encourage international growth of
their national companies (often state-owned)

The 1992 Single European Market programme itseif was a response to international
competition and to the realization that European industry was falling behind its US and
Japanese competitors - not to mention some NICs such as South Korea. The 1992
programme marked a turning point for business enterprises because for the first time
it became widely accepted throughout the Community that only by unleashing
competitive forces within a larger market could Europe hope to regain competitiveness
- rather than by industrial policies or economic planning, whether at the national or
Community levels. The big post-war debate between state direction and market
competition was settled decisively in favour of competition - and Europe’s industrialists
took their cue accordingly. They realized that governments would not stand in their
way; everywhere, merger policy (where it existed at all) became permissive.

The frequency of international takeovers involving European firms in the 1980s was on
a quite different scale to anything previously experienced in Europe. It is true that
merger waves have often tended to occur simultaneously in the leading industrial
countries and to that extent the international character of the merger boom was
predictable, but never had Continental European companies engaged in cross-border
acquisitions on a comparable scale. Table 8 shows the international mergers in the six
original EC countries in the seven years 1966-73 (JACQUEMIN and JONG, quoted in
COSH, HUGHES and SINGH, 1989). The number is minuscule compared with the
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number of domestic mergers during the period. By contrast, the data compiled by M
& A International suggest that German firms conducted 189 acquisitions abroad in 1980
alone (215 in 1989), compared with a reported 1,412 deals within Germany; i.e. one
in eight deals involved a non-German firm. Comparison of Table 8 with Table 10 confirms
the massive scale of the upsurge in activity (eg: 16 international mergers involving
German firms in 1973 compared with 477 deals in 1980).

Table 8: International mergers in the EC 1966-73

Year West Gormany France Raly Netherlands Belgium | Luxembourg
1966 2 19 13 18 24 6
1970 24 2 12 13 2 7
1971 2 24 n 12 24 7
1973 16 26 7 13 2 16

Source: Jacquemin A and de Jong H (1976) Corporate Behaviour and the State, The Hague: Nijhoff

One question raised by this internationalization of merger activity beyond its traditional
concentration in the US and UK is whether it signals the emergence of an international
market in corporate control 3. The answer at this stage is almost certainly “no" and it
is doubtful whether it even makes senseto talk of such amarket existing at the European
level; the legal, political, cultural and fiscal obstacles make this at best a highly
segmented market. Even more important than the barriers between countries is the
fact that such a market can be said to exist only in a few countries, notably the UK.

Financial Deregulation and the Boom Inv Foreign Direct Investment (FDI)

One of the most powerful causes of the international merger boom was the growth of
new financial markets. Cross-border trading in company shares increased rapidly,
more and more companies sought a listing on several stock markets and large sums
could be raised at short notice in the capital markets to finance international acquisitions.
This liberal supply of finance plainly facilitated mergers in the 1980s. Related to these
financial factors as a contributory cause was the remarkable increase in FDI flows,
concentrated among the major industrial countries. The major capital exporters were
the US and UK - which still held the lead in terms of the stock of overseas direct
investment in 1980 - joined later in the decade by Japan, Germany and other industrial

3 The internationalisation was not confined to Europe: expenditure on acquisitions abroad by Japar
amounted to 59 per cent of domestic expenditure on acquisitions in 1588 [Bannock]
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economies. The major destinations of FDI flows were the United States - well in the lead
in the first half of the decade - followed by the UK and Germany. Japanese FD!, which
rose from about $6 billion a year to more than $50 billion a year over the decade, was
directed increasingly towards Europe towards the end of the period (having previously
been concentrated almost exclusively on Asia and the US). The national statistics of
FDI flows normally include acquisitions of controlling interests in foreign companies as
well as investment in "greenfield sites".

The motives behind FDl are different from those usually said to justify domestic mergers.
Direct investment in developing countries has often been motivated by the need to
secure supplies of raw materials or more recently the attraction of relatively inexpensive
labour, but FDI into industrial countries has always been dominated by another motive,
i.e. market access. That this was the leading motive behind the build-up of FDI in the
1980s was confirmed by a survey of leading multinational corporations in the main
source countries in 1984. 4 Arguments from economies of scale - acommon justification
for domestic mergers - are not important motives for foreign direct investment.

Equally, economists have usually analysed FDI flows in terms of their costs and benefits
to the balance of payments and economic growth, of both home and host countries;
it is only with the increase in the scale of cross-border European acquisitions and the
abandonment of all direct controls on such flows that they now are examined from the
point of view of competition policy or as a branch of industrial organization theory. But
the opportunities offered by such investment and the fears to which it may give rise -
of loss of autonomy and alien control - can often be understood more readily if it is
viewed as traditional foreign investment. Moreover, all cross-border acquisitions in the
EC are in effect takeovers (sometimes hostile) of a company in one country by a
company in another. Because the legal framework for a European company does not
yet exist, there cannot be a true “fusion” of two partners into a company with a new
legal personality transcending both of them. Thus in lumping together so-called "EC"
mergers and "domestic" mergers the Commission is really mixing apples and oranges:
the so-called "EC" mergers have more in common with traditional FDI flows than with
domestic mergers as this term is understood in most European countries.

4 Foreign Direct Investment 1973-87, a survey by the Qroup of Thirty, 1884 (page 30).
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A General Theory?

A more general theory of the causes of the international "merger wave" of the 1980s,
one that leaves room for both the industrial organization and foreign investment
approaches, has been suggested by de Jong. On the basis of an analysis of similar
merger waves in the past he concludes that the key factors are variations in trade
penetration and price stability:

"It is noteworthy that these periods of hectic merger activity (1890-1905, 1918-29,
1958-73, 1983 onwards), were characterized by two significant features. First, a
higher than average rate of growth, and a higher than average level of the share
of international trade in the gross domestic products of the Western world
economies, increasing the competitive pressure on firms.... Secondly, ... eras of
relative price stability: during the four periods of merger activity mentioned earlier,
the five-year moving average of the consumer price level deviated by not more
than 5 per cent from the average in the OECD area. In contrast, other periods
(the 1930s, 1940s and 1970s for example) were characterized by sharply
inflationary or defiationary tendencies".

" "Thus, it can be established that rapid trade growth, more intense competition,
relative price stability, and intercontinental merger waves, occurred together".

The causality runs from fast trade growth to intensified (international) competition to
intensified merger activity:

“In each of the four periods of hectic merger activity, it was the pressure of
enhanced national and international competition, reflecting the rise of buyers’
markets, decreasingtransport and communications costs, technological progress
and the international spread of companies, which led to the efforts to restructure
the organisation of firms and markets. The urge to merge is fed by the need to
compete".S

In addition, de Jong identified an industry-specific market cycle at work. In this cycle,
"the firms constituting those industries innovate and expand, organize output and
distribution, and cope with the uncertainties peculiar to their trades". Structural
adjustments are made in reaction to changing competitive pressures but firms are

S HW.de Jong, "Mergers and Competition Policy” In Merger and Competition Policy in the European Community, by
Alexis Jacquemin et al, edited by P.H.Admiraal, Basll Blackwell, Oxford, 1890, page 42-43.

-10-



aggressive organisations: even when long-term prospects worsen, some firms will
"make a virtue of necessity, strategically positioning themselves in an offensive stance
in case the cycle revives":

“The restructuring of industries is therefore simultaneously both a defensive and

offensive affair, a reaction to preceding events and an anticipation of future

developments. However, the turmoil accompanying the market cycle’s course

usually increases the uncertainties and confusions to such an extent that rational

decisions become difficult to take... In some cases, exceptional organisers may ’
seize the opportunity to establish a dominant firm with a long-term commanding

monopoly position*.6

On this view of the underlying causes of merger activity, competition policy is needed
basically as a corrective to prevent or remedy the creation of dominant positions and
maintain competitive markets.

This more general theory disposes of a number of partial explanations, such as those
that focus on the motives of management or institutional factors such as fiscal changes,
and it clashes also with some "free market" explanations in terms of efficiency gains.
Such partial explanations cannot account for the world-wide movements in merger
activity.

Explanation and the Rationale for Policy

The search for such a general explanation is important for policy, as otherwise policy
may be directed at purely temporary phenomena. The number of partial explanations
is nearly endless and it is impossible to establish their relative importance. According
to de Jong, where policies have had, as their general goal, such criteria as the public
interest, or consumer welfare, they have not made much impact. The reasons are plain.
First, markets move too fast for government regulations to keep up. Secondly,
competition policy of this kind, and especially merger policy, is inevitably caught in the
crossfire of the interest groups concerned. Vague criteria leave wide discretion to the
authorities, either to do nothing at all (as in the Netherlands) or to promote national
champions (as in France), He, therefore, concludes that the “protection of the
competitive process" should be the “single and unique goal of competition policy". This
approach fits closely into the continental tradition as exemplified earlier by Ludwig

6 de Jong, op cht. page 46



Erhard’s struggle with the German industrial establishment to set up the Cartel Office
(ERHARD, 1958). Judged at least by its intent and ostensible justification, the EC merger
regulation scores high marks by this standard.

The European Merger Wave and 1992

One strand of the merger debate centres on the question of whether mergers are
necessary to achieve the benefits promised by the single market programme. Has the
recent merger wave been “justified” by the need to prepare for 19927 In a recent paper,
Geroski and Vlassopoulos concluded a survey of EC merger activity with the verdict
that, viewed as a response to 1992 and the "single European market’, the pattern of
activity was " hardly impressive" (GEROSKI and VLASSOPOULOS, 1990, page 45).
Data available to them showed that most firms chose domestic partners with which to
merge; when they did look abroad their choice often settled on a partner outside Europs,
and merger activity was concentratedin sectors that did not need massive restructuring,
such as food.

In the light of more recent evidence than was available to them, a more positive view
seems indicated, though in the absence of a full-scale analysis by industry this must
remain impressionistic. In the last two years European companies have focussed their
attention on the European market. In particular, the vast majority of international
acquisitions by German companies have been of companies in other EC countries.
And France has bought even more heavily into other EC countries. The United Kingdom,
with its open market in corporate assets has also become the main destination in the
EC for acquisitions by the United States and Japan. Meanwhile, as the UK reduced its
own foreign investment at the end of the 1980s so it has greatly increased the share
of the total going to Europe. The overall focus of world FDI flows on Europe has
sharpened.

Europe continued to exercise a strong pull on FDI flows in 1989-80. Data compiled by
Acquisitions Monthly show that cross-border acquisitions of EC companies increased
further from 1989 to 1990, with German companies attracting by far the largest number
of overseas purchasers in both years, but the UK attracting the largest amount of
acquisitions by value.
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CHAPTER1 THE GROWTH OF MERGER ACTIVITY

This introductory chapter draws on the data on mergers compiled by the EC and
reported in the annual reports on competition policy - the latest available being the 19th
report. This series has several drawbacks, the most important of which is that it is
confined to mergers and takeovers where at least one of the parties is among the top
1,000 companies in the Community. Even among this limited sample, it may not be
complete, as the Commission has obtained its information from the specialist press.
Nevertheless, it has the great advantage of providing a consistent series over a
reasonably long period of merger and takeover activity among large companies with
significant macro-economic effects, which is the prime focus of this inquiry.

It is no surprise that a very rapid rise in mergers involving large companies took place
inthe 1980s (the EC reports explicitly state that the data includes data on the acquisition
of majority holdings, because in most continental languages these are not synonymous
with a "fusion” in which one or both parties lose their legal personality) 1. The upward
trend accelerated in the latter part of the decade - reaching a climax in the two years
1987-88 and 1988-89 (Table 1). From other sources it appears that activity was
maintained at a high level in 1980 (Tables 9 and 10).

Table 1: Mergers in the community (number)

Year Industry Services Total
1982-83 117 - -
1983-84 155 - -
1984-85 208 67 275
1985-86 227 70 297
1986-87 303 112 415
1987-88 383 175 558
1988-89 492 174 666

Sources: Nineteenth Report on Competition Policy and “*Horizontal mergers and competition policy in the EC*, EC,
May 1989.

The number of mergers in services increased faster than that in industry during the
period, reflecting the above-average growth in the services sector generally, butindustry
still accounted for two-thirds of all recorded mergers in 1988-89, when 492 mergers
took place, compared with 227 three years previously.

1 For atypology of amalgamations, see page 38
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Table 2: Breakdown of mergers in industry by size {combined turnover)

Under ECU ECU 1-10 billlon Over ECU
Year 1 biilion 10 billion Total
1983/84 . 47 *a5 ne 155
1984/85 83 ‘0 ne 208
1985/86 84 *108 na 227
1986/87 134 140 3 303
1987/88 15 27 61 383
1988/89 119 167 106 492

Source: See Table 1
* Over ECU 1 billion

Not only did the total number of mergers involving large companies double in those
three years but among these the number of industrial "mega-mergers" with combined
sales over ECU 10 bitlion 2 also jumped sharply, rising from 31 to 106 in the two years
to 1988-89, as shown in Table 2. By 1988-89 there were almost as many mergers over
ECU 10 billion as there had been mergers over ECU 1 billion three years previously.
In 1988-89 these very large mergers accounted for over one-fifth of all recorded industrial
mergers in this sample. This increase resulted partly from the increase in the size of
the leading firms in an industry due to takeovers reported in previous years: whereas
in 1987-88 only one takeover in six represented a combined turnover of more than ECU
10 billion, the proportion rose to more than one in five the following year.

Breaking down the data into what the Commission calls “nétional", "EC" and
‘international® mergers (Table 3) shows that afthough mergers between companies
from the same member state still predominated in 1988-89, the fastest-growing
component was Community mergers, i.e. the takeover of an enterprise in one member
state by an enterprise in another member state. These Community mergers had
accounted for only 18-25 per cent of all mergers from 1983-84 to 1986-87, but jumped
to 30 per cent in 1987-88 and 40 per cent in 1988-89, exceeding the previous peak
year for the relative importance of Community mergers, 1982-83.

2 1ECU = £0.69 (25.3.1991)
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Table 9: Cross-border acquisitions of EC companies: THE SELLERS

Total 1989 Total 1890
Target Country Value £ No Value £m No
UK 17,248 238 13855 304
haly 2,328 161 2,348 158
France 2,678 258 3,882 291
Spain 2,157 156 3,685 194
Germany 2,589 452. 4252 477
Netherlands 1.040 119 3,318 174
Denmark 451 39 807 94
Eire 1588 16 356 18
Portugal 250 25 149 38
Belglum 211 68 838 116
Luxembourg na 3 na 7
Greece : 8 8 na 6
TOTAL 29,824 1,533 33,468 1,877

Source: Acquisitions Monthly/AMDATA

Table 10: Cross-border acquisitions of EC companies: THE ACQUIRORS

Total 1889 Total 1890

Bidder Country Value £ No Value £m No
EC

France 5,470 20 5817 329
UK 2615 342 4248 24
Belgium 42 1722 52
Germany 3,152 - 118 731 108
Denmark 273 7 201 24
Sub-total 11,592 791 12,720 808
Other Countries

Canada 238 21 1,837 9
us 10,040 168 2,153 199
Sweden 680 88 6,679 152
Japan 5156 45 1729 . s3
Switzerland 1,337 17 958 132
Finland ’ 333 65 €53 56
Norway 34 12 312 8
Others 5,055 188 8,427 440
Sub-total 18,232 742 20,748 1,069
TOTAL 29,824 1,633 33,468 1877

Source: Acquisitions Monthly/AMDATA
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The share taken of this by EC companies buying other EC companies fell back in 1990,
but this reflected the diversion of German investment towards the newly-liberated
provinces of East Germany. Allother countries increased the value of their cross-border
EC acquisitions in 1920 to over $10 billion. And there was a spurt of EC acquisition by
Scandinavian countries, mainly in anticipation of the opportunities (and competitive
threats) posed by the 1992 programme. If this is taken into account, it can be seen
that there was a massive wave of pan-European M&A activity in 1989-80. By contrast,
purchases of EC companies by the United States - by far the largest non-EC investor
in terms of the outstanding stock - fell dramatically in 1990, and the value of Japanese
acquisitions of EC companies was littie more than that of Belgium in 1990 despite a
rapid increase from a low base. This data reinforces other evidence that European
companies are looking increasingly to expand by acquisition in other European
countries. Even the UK, which traditionally invests heavily in North America and
Commonwealth countries, spent £4.2 billion acquiring other EC companies in 1990,
second only to France among fellow EC members.

"The final tally for cross-border purchases for 1990 worked out at £33.5 billion for 1,877
dea!s and represented a growth of 12 per cent in value over 1989 and 22 per cent in
number”, stated Acquisitions Monthly. The journal added that figures for 1991 were
expected to be lower "but evidence of softening in previously entrenched continental
European ownership structures could throw up one or two big surprises”.

This evidence, though impressionistic, supports the view that the surge in EC merger
activity has been prompted largely by companies deciding to strengthen their
competitive position for “1992". :

Effects of the Merger Boom

Turning to the economic effects of the Europsan merger boom, little evidence is available
on the extent to which concentration within the EC has increased; nor is there much to
be gained by simply comparing the sectors where merger activity has been mostintense
with those industries expected by the EC Commission to show greatest scope for
economies of scale and rationalisation in the context of 1992 7. True, there seem:s little
overlap between these; but a much more detailed study of individual industries would
be required to establish whether or not recent mergers have increased productive
efficiency.

7 See European Commission, 1989
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However, if the typical cross-border EC deal still has more in common with a foreign
direct investment aimed at gaining access to new markets and "information synergies"
rather than with a (horizontal) merger within one legal jurisdiction, which is often aimed
at removing a competitor, then there should at least be a presumption not only that the
corporate managers who decided on the investment had a rational strategy - or at least
one they could defend before their own board - but also that the effect was to increase
competition rather than reduce it. It may be the case, as Davis has suggested, that the
usual arguments for merger are weaker in the case of international mergers. Where a
merger is motivated by traditional rationale - say, to achieve economies of scale - the
acquiring firm will confront higher risks and more severe difficulties in improving the
performance of the new combined firm than in the case of domestic mergers; first, the
acquiring firm is likely to be less well-informed about the market overseas than local
producers; secondly, there are the difficulties in managing cross cultural firms.

For such reasons, successful foreign acquisitions have different objectives, to do
essentially with market access. They are:

"those that bestow foreign market intelligence and perhaps some reputation on a
product" made in the home country. The classic case is where a manufacturer with an
internationally tradeable product buys a foreign distributor with knowledge of the local
market. In this case, " the synergies expected of cross-border mergers are much more
likely to accrue than ‘traditional’ synergies that have been cited as justification for
merger" (DAVIS, 1980). In these cases Davis offers persuasive arguments for expecting
cross-border European deals to be successful in realising the objectives of corporate
managers, and for expecting the 1992 programme to yield substantial benefits:

"While firms in Europe who have some genuine source of competitive advantage
will generally benefit from the 1992 effects, it is also the case that the weak firms
will still often have something to offer them, in the form of established distribution
links and market momentum that makes entry of good products much easer.
The deals that could be effective in making 1992 work are those that match the
distribution strengths of some companies with the production strength of others.
They will be the connection of potential 1992 losers with the firms that have the
technology to wipe them out. The value is created in preserving their strengths
for some useful purpose".8

8 See Davis, op cit, page 62
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He warns, however, that "the merger of large companies with each other - market
leaders in all the different countries - may have benefits too, although these benefits
are likely to be a source of interest to the competition policy authorities".

Putting these various perspectives together, a thres-dimensional view of the EC merger
boom of the late 1980s would see it as a rational response to heightened competition
andtrade at a time when international bank and capital market finance became available
on an unprecedented scale; that this merger process was likely to have positive effects,
on balance; but that some firms could use these opportunities to establish monopoly
positions. Moreover, despite the lowering of some barriers, many barriers to entry of
firms to new markets remained - such as differences in national tax, legal and accounting
systems - and economic integration was far from being complete. This is made clearer
by areview ofthe mechanisms that have traditionally controlled the incidence of mergers
and takeovers in continental European countries.
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CHAPTER 2: NATIONAL MECHANISMS OF CONTROL

National stereotypes are as unhelpful in this field as in any other. It is sometimes
suggested, for example, that the low level of mergers and takeovers in Germany and
their relative frequency in Britain reflects certain national characteristics. But Germany
was the main European centre and origin of industrial cartels and combinations,
whereas Britain has been known for much of its history as the home of small family
businesses and competitive business conditions. In the period up to 1914, efforts by
industrialists to maintain prices by combinations generally failed in England whereas
they succeeded in Germany. As a classic study of British industry states:-

"During the pre-war period (World War I) the combination movement proceeded
much further in America and Germany than in England. Abroad, in the coal, iron
and steel and engineering industries as well as in the newer trades like oil,
motor-car and canned-meat production, large concerns were built up by aprocess
of combination, and most industries were also honeycombed with agreements in
restraint of free competition. There were many examples of combination in
England; but in the staple trades with which this book is mainly concerned
independent family businesses remained the typical form of organization. Where
combinations were numerous, as in the iron and steel trade, the most effective of
themwere vertical in character. The persistence of competitive conditions in British
industry has been variously explained. The main reason is probably to be found
in the free trade policy of the country on the one hand, and in the dependence of
most of the staple industries on foreign markets on the other. These conditions
made a policy of price control impracticable for groups of producers in most
industries, and so weakened the inducement towards the formation of
monopolies.” 9

Far-reaching and contrasting changes have taken place both in the UK and in Germany
since this was written in the 1930s. In Britain, industrial concentration has vastly
increased, partly through public takeovers and partly through public policies favouring
nationalisation, mergers and rationalisation (policies influenced by UK economists’
admiration for Continental "planning" and industrial self-disciplinel). In Germany, since
World War ll, competitive markets have been buttressed by laws and institutions

8  Bitish Industries and Thelr Organisation, by G.C.Alien, Longmans, Green and Co 1833,
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deliberately designed to guard against "the tendency of German industry towards
monopolies" [ERHARD, 1958, page 105]. But both changes resulted from specific
historical circumstances.

The present situation is that while takeovers - particularly hostile bids - through the
stock market mechanism are far more frequent in the US and UK than in continental
Europe, the mechanisms that historically have controlled the incidence of take-overs
in the EC are currently being eroded by changes in corporate attitudes and world
financial market integration 10, True, there remains a qualitative difference between
the open Anglo-Saxon markets in corporate assets and the still essentially closed
systems of corporate governance in continental Europe and Japan. However, most
industrialists expect hostile takeovers to become more frequent in continental Europe
in the next decade. The evolution of EC's competition policy and its efforts to reduce
barriers to takeovers could make a decisive difference as to whether one model of
corporate governance or the other gains a "dominant position" - or whether different
systems will continue to flourish despite moves towards economic integration. As this
subject has already been much discussed, orily a brief account will be given here (See,
for example, BISHOP, GARDNER and FAIRBURN and KAY).

Historlcal Traditions and Long-termism

The reason for the relatively low incidence of takeovers (through the stock market) in
most other EC countries and Japan have more to do with their corporate structures
and economic histories than with public policy. Among these are the closer relationship
between banks and industry, the much smaller number of companies that are quoted
onstock exchanges, the prevalence of cross-shareholdings within groups and between
them, restrictions of rights attached to different classes of shares (notably voting rights),
the greater importance of family-owned firms and the deep-rooted connections that
most companies have with their local communities and local authorities.

As mentioned in Chapter 1, there is still nothing approaching an EC "market" in
companies. This is far from saying that there are no ownership changes that are not
in effect forced onto existing owners - and in that sense are "hostile takeovers". Such
changes are negotiated, however, behind closed doors (this secrecy, objectionable to
the British and US traditions, is creeping into the EC merger control procedures, as
discussed in Chapter 3). They can be made necessary by a range of factors, including

10 Inthe UK the number of bids monitored by the Takeover Panel averages about 250 a year; by contrast there were
only 35 In France last year (the most active EC market).
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a loss of confidence by banks and other creditors/institutional investors in the existing
management or an attractive approach to the banking sharholders by anocther
company. Nevertheless, even in these cases, all parties will usually endeavour to reach
a cooperative solution, in contrast to the UK and US, where boardroom infighting is
regarded as normal.

In continental countries corporate executives still expect greater job security than in the
UK or US; indeed, they can be seen as imprisoned in their given duties and "vocation”.
There is only a small market in executive talent - as in many other aspects of economic
life, such as housing. Just as the norm in Germany is still for one family to stay in one
house for at least 20 years, so in corporate life - people’s identity is defined by their
deep and often life-long ties to their job and geographical region. These structural
differences across a wide range of market sectors demonstrate that the system of
corporate governance has roots deep in the structure of society. But obligations are
attached to these rights; as in the somewhat comparable Japanese system these norms
impose strong discipline, by community pressure and other means which are
overlooked by British advocates of the system and which would almost certainly be
resisted in the UK and US as infringements of individual freedom and individual property
rights. Just to take one example, there remains a suspicion of geographical or job
mobility in Germany whereas in Britain and America such mobility is esteemed.

Of course, even in the UK, corporate structures are more stable than one would gather
by a reading of some of the literature on takeovers; most hostile bids fail. Of the 237
proposals investigated by the take-over panel in 1988, 32 resulted in opposed bids of
which only 13 succeeded. In 1989 only 11 succeeded compared with an estimated
1,244 domestic acquisitions among larger companies and 30,000 business transfers
in total (BANNOCK, 1930). However, despite their small numbers, many surveys have
shown that hostile takeovers have far-reaching effects on the business climate; surveys
in 1980 showed that executives of large corporations placed the threat of a takeover
as second only to general competitive pressures as a factor in forcing corporate
restructuring in the UK economy. This supports the view that the threat of takeover
does impose a discipline on UK management - while also supporting the view that
competition is not in itself strong enough to discipline management.

Changes in ownership are far more likely to be followed by the replacement of senior
executives and board members in the UK than in the other countries: 71 per cent of
directors in the target firms in a panel studied by FRANKS and MAYER resigned after
a contested bid (39 per cent after an uncontested bid). In Germany, by contrast,

-19-



dismissal is normally only acceptable to public opinion if the person concemed has
been involved in a scandal. Whether greater security for British managers would make
them more willing to engage in long-term investment is questionable; they would clearty
require altemnative disciplines and incentives would clearly be required.

If it is correct to attribute the differing role of stock-market takeovers in the UK on the
one hand and most other countries on the other to deep-seated differences in patterns
of ownership and historical development, it is unlikely either that, whatever the EC
policy, Europe will suddenly be opened up to British predators or that Britain will
somehow adopt a German-style corporate structure. But the rapid increase in
international mergers and acquisitions as outlined in the previous chapter is gradually
eroding the barriers that formerly seemed insurmountable and the 1990s are likely to
witness more public cross-border takeovers, including opposed bids, though most
large companies will continue to prefer forming alliances with other firms. Indeed, some
German lawyers have argued persuasively that the statutory and regulatory barriers to
mergers and takeovers in Germany are already much lower than most British observers
realize.!1 Possible restriction of competition both through mergers or takeovers and
through cartels will thus continue to be a real danger in the 1990s.

Trends in Merger Policy

Insofar as merger policy itself has had an influence, it has in recent years basically been
permissive throughout the western world, although there were some signs in 1989-90
of a greater political sensitivity to large mergers. In Europe, the argument has been
that mergers are necessary to reap the economies potentially available from the Single
Market while in the United States they have been defended partly on traditional “free
market' grounds and partly as a pragmatic response to foreign competition. In all
leading countries that have merger policies, the 1980s saw a retreat from the attempt
to define clear and consistert criteria of what mergers are, or are not, in the public
interest, whether in terms of market power, "dominant position”, excess return on capital
or any other criteria, in the face of the rapid growth of intemational competition across
the entire range of traded goods - and the growth in the proportion of all goods and
services that are tradeable.

11 See "Obstacles to f are nothing but a myth", by Dr Hans~Jochen Otto, Financla! Times, February 20, 1881,
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The United States

Merger policy was clearly permissive throughout the 1980s, and the crucial actor
involved is the US Department of Justice which, under the key Celler-Kefauver
Amendment of 1950 to the 1914 Clayton Act, is charged with responsibility of
challenging a merger or proposed merger if it believes it may be against the public
interest. From 1968 to 1982 the guide-lines under which the Department of Justice
operated instructed mergers to be challenged if they resulted in certain levels of
concentration and market share and the only argument was about the definition of the
market to be applied in any case. In 1982 new guide-lines were issued by Reagan
appointee William Baxter embodying an economic approach geared exclusively to
consumer welfare, with no room for social or political values, such as protecting small
business or local control 12, Methodologically, there was, at the same time, a switch
from historic to forward-looking "what.....if?" calculations of the size of the market, to
include specifically calculations of the ease of substitution on the demand side,
supply-side switching and the availability or potential availability of imports from other
regions. Using this method, markets that appeared concentrated when employing the
former guide-lines based on actual market share often fell below the threshold where
attention was directed at potential entrants and future markets. Also, efficiency gains
were specifically to be taken into account. From the time that this so-called "economists’
approach” was adopted, few mergers were challenged. This was the theory of the
"night-watchman state" applied to competition policy.

In 1990, a regional and local backlash developed against this minimalist Réagan-Buéh
laissez-faire policy, which had ushered in an unprecedented surge of mega-buck
take-overs.

The EC

Only two countries have a tradition of effective merger policies - Britain and Germany
- though some others have recently introduced merger legislation and the situation is
changing quickly.

Current UK policy is described in detail in other papers in this series. Suffice to say
here that the “Tebbit Doctrine” of June 1986 opened an era of laissez-faire. The Fair
Trading Act is benevolent towards mergers, which have to be shown to be likely to act
against the public interest to justify intervention. As in the US, the OFT also looks at

12 Seo Hay and Nydam, op cit.
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potential competition, e.g. from imports, so that in an open economy like Britain’s it will
remain very difficult in most markets to demonstrate restriction of competition. That is
why many small countries have given up any attempt at merger control.

In Germany, aware of Germany'’s cultural predisposition in favour of mergers and cartels
and the historic record, the post-war architects of West Germany’s economic policy
took their inspiration from the US Sherman Act of 1893 which outlawed collusion and
monopoly, and the Clayton Act of 1914 banning horizontal takeovers where ‘the effect
of such acquisitions may be substantially to lessen competition". Their overriding
concern was to prevent the re-emergence of cartels and monopolies. German policy
is intended to prevent any undertaking from acquiring a "dominant position®, using
market share criteria plus an additional turnover threshold. The task of the Federal
Cartel Office (FCO) is to prevent concentration and ensure competitive markets, with
any appeal against its decisions going to court. The FCO itself is a quasi-court with
powers to search for and seize relevant material (COOKE, page 88).

The FCO is obliged to prohibit mergers that result in or strengthen a dominant position.
if it finds that a market is dominated, the FCO may prohibit a merger either before it
takes place or within one year of notification of the merger. (In addition there is a
Monopolies Commission which issues regular reports on trends in business
concentration but does not undertake investigations). The FCO’s findings can be and
sometimes are overturned by the Economics Ministry but exemption can be granted
only after the Cartel office has announced its decision. From 1973 to 1980 there were
only six such cases. However, even in Germany where the competitive standard is
most clearly enshrined in legislation, and although the FCO is notified of virtually all
proposed mergers, it rejects very few. Between 1974, when merger control was
instituted, and 1983 only ten cases were denied (LENEL, quoted by COOKE, page 90).
In France, where the state has traditionally actively shaped the industrial structure,
legislation aimed at controlling concentration was introduced for the first time in 1977
(Act No 7-806 of 19 July 1977). The criteria are again based on the concept of abuse
of a dominant position, but there is a defence in terms of efficiency and social benefits.
Moreover, the Competition Council can initiate an inquiry only at the request of
Government and when the Government does initiate an examination, it is under no
obligation to accept the recommendation of the Council. In recent years, the French
governmenthas actively encouraged mergers andtakeovers, especially of foreign firms,
to strengthen French industry.
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Other EC Countries

In other EC countries there was, until very recently, either little attempt to control mergers
by public policy (ltaly, Greece, Spain) or they have been generally encouraged, as in
the Netherlands and Denmark. Where there has been an attempt to monitor behaviour,
it has been directed at anti-competitive conduct and abuse of monopoly power rather
than the mere existence of monopoly power.

Conclusions
Three main conclusions may be drawn from this brief review:

1.  Germany and Britain are the only EC countries to have strong legislation controlling
mergers; in practice, Germany appears to be the only EC country in which public
policy has recently placed any effective barriers to merger activity.

2. There appears to be little correlation between merger activity and merger
regulation, since merger activity is high in some countries where it is ostensibly
regulated (US, UK) and low in others where it is only lightly regulated (Scandinavia,
and much of the rest of the EC).

3. Cross-border publictakeovers including opposed bids , are likely to become more
frequent and acceptable to public opinicn in continental European countries.
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CHAPTER 3: MAIN FEATURES OF EC MERGER POLICY

The mergers regulation adopted on December 21, 1989, which came into force on
September 21, 1990, was designed to be “the comerstone of competition policy in this
area"and to make "a substantial contribution to the successful completion® of the single
European market. - This chapter summarizes the main provisions of the regulation,
suggests reasons why the competitive standard was chosen as the criterion for
assessment and reviews the lessons to be learnt from the first few months of experience
with the regulation in effect. But first we describe how the regulation was "sold" to the
corporate sector.

The positive role that mergers would play in the necessary restructuring of European
industry was stressed repeatedly by Commission spokesmen. The regulation was
intended essentially to facilitate those mergers that would not impede competition. The
announcement, made at the time the regulation was put into effect, referred to the “wave
of mergers" in European industry (as described in Chapter 1 13), adding:

"Whilst many of these do not raise any difficulties, we need to ensure that they do
_ not result.in any lasting damage to the process of competition - a process that
lies at the heart of the common market."

The need for mergers was stressed repeatediy by Sir Leon Brittan, Vice President of
the Commission respansible for competition palicy:

"As we move towards the completion of the Community’s internal market, the
future structure and competitiveness of European industry depend largely on
companies’ plans for mergers, acquisitions and other lasting forms of
cooperation... 14

Although Sir Leon disavowed any prejudice for or agairst mergers, he made it clear
that the regulation was designed to meet the needs of industry in the run-up to 1992.
This was understandable in view of the complaints from industry about the uncertainty
surrounding merger policy following the ruling by the European Court in the case of
BAT and R.J. Reynolds that could be interpreted as bringing concentrations within the
scope of Article 85 (prohibiting anti-competitive agreements). This uncertainty had
provided the original impetus to the relaunching of the proposed merger regulation in
1988 by Peter Sutheriand, Sir Leon’s predecessor as competition commissioner. At a

13 See Press Announcement, EC, 1889.
14 Brittan, 1990



time when mergers were taking place at a rapid pace, companies were coming to the
Commission for advice and clearance under Articles 85 and 86 (Article 86 is on the
abuse of dominant positions). Sir Leon not only sought to supply this demand, but
engaged in some competitive marketing of his own.

His appeal to the corporate world certainly engendered a new element of “regulatory
competition” among Europe’s regulatory authorities and national capitals were put on
notice that they had a jurisdictional battle on their hands, though this was stoutly denied
on all sides, all under the neutral cover of the need to “protect” the competitive process:

"We have no view about whether mergers are good or bad or about whether a
given merger is likely to succeed or fail. That is for companies and their
shareholders to decide. My task is to discover which mergers threaten
competition. They will be stopped. All others will proceed.” [op cit]

Europe’s companies were assured that they would gain: "All mergers with a Community
dimension will benefit from the one-stop-shop regime” . Moreover, the Commission
“would listen carefully to the reactions of industry and its advisers in its further work on
the regulation":

"The Community has the merger policy which it needs as we move into the single
market with all the restructuring of industry which that entails". [op cit, page 30]

Whether "the Community has the merger policy which it needs”, as Sir Leon claimed,
is of course a matter of opinion. But before movingto an assessment, itis first necessary
to summarize the main provisions of the merger control regulation and explain the
reason for the central role accorded to the prevention of monopoly power.

Summary of Main Provisions

1. The regulation!5 covers not only full mergers (*fusions") but also share mergers
(takeovers which do not result in the dissolution of either company - see page
38), i.e. allforms of merger and acquisition, including public takeover bids, whether
hostile or agreed, other types of share acquisitions and assets purchases, as well
as any other transaction by which direct or indirect control of the whole or part of
an undertaking is acquired. It does not cover “cooperative” joint ventures and a
special notice now draws a distinction between cooperative joint ventures and
"concentrative” joint ventures; the latter fall within the regulation. .

15 The full taxt Is reproduced in Appendix (I
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(b)

A merger will have a Community dimension and will therefore be subject to
notification and examination by the Commission in accordance with the regulation
if:

the aggregate world-wide turnover of all the firms involved is more than ECU 5
billion {(approx £3.5 billion); and

the aggregate Community-wide turnover of each of atleast two of the firms involved
is more than ECU 250 miiillion (approx £175 million); unless each of the firms
involved achieves more than two-thirds of its aggregate Community-wide turnover
within one and the same member state.

(These thresholds are due to be reviewed in 1993 - four years after adoption of
the regulation - when the Council of Ministers will decide, by qualified majority,
whether to agree to the substantial reduction of thresholds that the Commission
will then propose).

For banks and other financial institutions, see Appendix II.

A merger with a Community dimension must be notified to the Commission before

. it is put into effect and within one week of the conclusion of an agreement,

announcement of a bid or the acquisition of a controlling interest. (The large
amount of information required to be filed within this time-scale is one of the main
practical problems in complying with the regulation; officials are alleviating the
burden in various ways, notably by stressing to companies the importance of
pre-notification guidance, at which they can discuss well in advance and in
confidence whether the merger or takeover will in fact require notification at all).
The merger must not be put into effect before it has been notified or for three
weeks thereafter - and the Commission can put back the deadlines if insufficient
information is received to complete notification procedures. Exception is made
for a duly notified public bid, which may be implemented provided the bidder does
not exercise the voting rights or does so "only to maintain the full value of those
investments" and on the basis of a derogation granted by the Commission. (Article
7). Where the Commission finds that a notified concentration falls within the
regulation, it must publish the fact of notification, together with the names of the
parties, the nature of the concentration and the economic sectors involved.

The Commission must examine every merger within strict time limits: one month
to decide whether to open proceedings; four months to conclude proceedings if
these are initiated. It will decide whether or not 2 merger falls within the scope of
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(b)

the regulation and, if so, whether or not it is “compatible with the common market".
It may attach conditions and obligations to its decisions; these are intended to
ensure that the companies comply with any commitments they entered into with
the Commission to modify their original merger proposal.

The appraisal is made on competition grounds. The Commission must take into
account:

the need to preserve and develop effective competition within the common market
in view of the structure of the markets concerned and actual or potential
competition from companies inside or outside the EC.

a variety of other considerations mentioned in the following clumsily-drafted and
contentious clause:

"The market position of the undertakings concerned and the economic
andfinancial power, the opportunities available to suppliers and users,
their access to supplies or markets, any legal or other barriers to entry,
supply and demand trends for the relevant goods and services, the
interests of the immediate and ultimate consumers, and the
development of technical and economic progress provided that it is
to consumers’ advantage and does not form an obstacle to
competition”.

The merger will be deemed incompatible with the common market if it "creates or
strengthens a dominant position as a result of which competition would be
significantly impeded". If it does not create or strengthen a dominant position the
merger will be declared compatible with the common market.

Fines of up to 10 per cent of the firms’ aggregate turnover can be imposed for
failure to notify a merger in due time or for non-compliance with the Commission’s
rulings.

In principle, mergers and takeovers with a Community dimension fall within the
exclusive competence of the Commission. Once cleared by the Commission, a
merger may generally not be prohibited or subjected to conditions by national
merger control authorities. "No Member State shall apply its national legislation
on competition to any concentration that has a Community dimension®. Sir Leon
Brittan claimed this would bring far-reaching benefits to companies in the "large
majority” of cases where the Commission would quickly clear a proposed merger:
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"They will benefit from a one-stop shop, where there is one analysis by one authority
on the basis of compstition criteria which takes one month and is binding
throughout the Community” [Brittan, 1990].

There are two exceptions to this rule. First, member states may intervene in a
merger to protect "other legitimate interests" which are not, or at least not yet or
not fully, subject to Community rules. Three examples are given: public security,
media plurality and prudential rules, butthese are not exhaustive "as itisimpossible
to foresee all legitimate national interests” (Brittan, op cit, page 23).However, the
member state may not take any measures before the Commission has decided
whether the interest claimed is compatible with Community law. Secondly, the
regulation allows the Commission to refer a merger to the national authorities of
the country concerned so that national competition law may be applied if it finds
that a claim by a member state that the merger threatens to create or strengthen
a dominant position in a "distinct market" within its territory is justified. This clause
was included attheinsistence of Germany which was reluctant to cede total control
to the Commission even above the (high) thresholds. But the Cocmmission may
find the application to be unfounded and it is hoped that the provision will be
applied infrequently.

Also, at the request of a member state, the Commission may examine a merger
which does not have a community dimension , where intra-community trade would
be affected and a dominant position created. This provision was intended to help
member states which had no effective merger control system. (Holland has asked
the Commission to vet mergers below the threshold since it long ago gave up
any attempt to control mergers itself.)

Theregulation repeals implementing regulations for Articles 85 and 86 of the Treaty
of Rome in respect of concentrations. In effect, the Commission is denied the
powers and procedures needed to apply the Treaty rules effectively, while the
national courts may not apply Article 85 on restrictive practices and agreements
(Brittan, op cit, page 25). However national courts may apply Article 86 on abuse
of dominant positions - it does not require implementing regulations - and thus
governments or companies may challenge the Commission’s policy in the courts.

The authorities of member states are to be closely involved in an "Advisory
Committee” of the Commission and the regulation also makes provision for "due
process rights" for the actual parties to the proceedings - i.e. the companies have
the right to reply to any allegations made by the Commission. Third parties may
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also take part in the proceedings by responding to the Commission’s invitation
to comment which will be made in every case by means of a publication in the
Official Journal.

10. The policy decisions made under the regulation are a matter for the Commission,
voting on a 9-8 majority basis, subject to judicial review by the Court of Justice
and political scrutiny by the European Parliament.

The Competitive Standard

The regulation enshrines the competitive standard - defined essentially as the prevention
of monopoly power through mergers - and so long as Sir Leon Brittan is competition
commissioner, the assessment of notified mergers will focus on the competition test
to the exclusion of other considerations, although the regulation leaves some scope
for other considerations. The fact that the merger regulation was steered through the
rapids of Commission politics and the staff organized and the initial cases decided
under the auspices of a Commissioner dedicated to the single test of competition will
undoubtedly have a long-lasting effect on European competition policy.

in retrospect, in the circumstances of the late 1980s there was never much chance that
mergers would be required to pass other tests - the alternative was simply not to have
an EC merger control system. Indeed, the reason a merger regulation had not been
adopted in the 17 years since the Commission first issued a draft directive stemmed
from member states’ refusal to cede power in an area that was particularly important,
though for different reasons, during the 1960s and 1970s to most EC nationa!
governments. France, the UK and ltaly feared it would interfere with economic planning
and industrial policy; Germany that it would lose control over its own strict application
of the competitive standard. Indeed, Germany’s reluctance to cede control made it
doubtful until the last moment whether the regulation could be agreed - and then it
insisted on the so-called "German clause" described above.

There are several reasons why competition inevitably became the yardstick for
appraising notified mergers. First, although the Treaty of Rome does not mention
mergers, the cornerstones of its competition policy (Article 85 and Article 86) are
themselves dedicated to the protection of the competitive process; it needs to be
remembered that cartels rather than mergers have historically been the principal private
sector threat to competition in continental Europe, so that the founders of post-war
Europe looked to the US anti-trust Sherman Act as their guide. Even in Britain it was
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only with the Monopolies and Merger Act of 1965 that the Government was empowered
to refer mergers to the Monopolies Commission - whose name was changed to
Monopolies and Mergers Commission only in 1973. Secondly, the two countries with
the most developed policies on the control of concentrations, Germany and the UK,
had always used competition as the criterion, though in Germany the verdict of the
Cartel Office can be overturned by the Ministry of Economic Affairs and this criterion
is modified in Britain from time to time by broader public interest considerations - and
the whims of particular ministers. Thirdly, the only conceivable alternative -i.e. a policy
to "strengthen European industry” or develop "European champibns“ - was hardly
practical politics in the conditions of the late 1980s, when strongly market-oriented
governments were in power in most EC countries, when the fashion for "indicative
planning” and industrial policies had ebbed, when Eastern Europe was throwing off the
burdens of four decades of state planning, and when Europe’s economic establishment
had concluded that intensified internal compstition was the only route to greater
international competitiveness. This was not the moment for the European Commission
to hijack merger policy in pursuit of industrial, regional and social policies.

Nevertheless, the references in the regulation to considerations in addition to
competition - notably to technical and economic progress and “social cohesion" - leave
scope for an interpretation on "public interest' lines. The merger policy is not set in
concrete. Under another competition commissioner, the recommendations going to
the full commission could differ significantly fromthose made by the present competition
directorate. Even keeping within the competition standard, experience in the US and
elsewhere has shown that changing views on whether "the market" for a product or
services should be defined broadly or narrowly make all the difference in the world to
whether a merger is allowed or barred.

What is clear also is that the creation of a new centre of decision-making for large
mergers with a new set of guide-lines creates pressures to ensure consistency both in
terms of the allocation of cases between national and EC authorities and in terms of
the criteria for vetting mergers. The probability of consistency in decision making is
presumably lower at the EC level than in Germany or the UK because of the larger
scope for political intervention in the merger vetting process, the relative lack of
experience and precedents and th